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Is the Outlook to be Trusted? 


To qnestion the candor of a journal of high 
reputation, and which professediy stands for 
righteousness and honor, especially when it is 
edited by men like Lyman Abbott, must cause 
a disagreeable shock 
if done without sufficient reason. The Out 
people who 
suppose that its editors are incapable of eva- 
sion and uncandor. It is painful to believe 
the contrary, but the question must be an 
swered in the light of the following facts : 

An editorial in the Outlook of June 8, 1901, 
on the decision of the Supreme Court of the 
United States in the Insular Cases, made the 
claim that the decision 


look is read by thousands of 


‘sustains the opinion 
expressed by the Outlook on this subject for 
over two years,” After expressing a doubt 
whether ‘‘ any decision of the Supreme Court 
since the formation of the Constitution has 
been more important,” the Outlook declares 
that ‘it decides that the United States may 
own territory which a part of the 
United States and may govern dependent peo- 
ples who are not citizens of the United States,’ 


and that “this country may acquire new ter- | 


not 


iS 


ritory anywhere, by conquest or treaty, and | 
A| 


hold it as mere colonies or provinces.” 
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letter to the Outlook asked if this were not 
misleading, and explained that the Outlook's 
interpretation of the correct 
only as a statement of the position of four out 
of nine of the justices of the court; that Mr. 
Justice Brown, who helped to make the ma- 
jority in the decision, based his conclusion 


dec ision was 


u 


upon a doctrine that was applicable to our 


older territories, as well as to the new posses- 


| sions, and that, therefore, the decision of the 


court, so far as he was concerned, did not de 
cide that the status of the newly acquired 
islands was any different from that of our 
older territories at the time of their acquisition 
The Outlook published this letter June 
with a reply. 


22, 
But it did not deny, or even re 
fer to, the correspondent’s statement as to the 
ground of Mr 
in the decision, 
ply, it 


Justice Brown’s concurrence 

As the basis of its alleged re- 
that Mr. Justice 
Brown agreed in the opinion of Mr. Justice 
Gray, from which the Outlook quoted certain 
propositions, 


made the statement 


But Mr. Justice Brown did not 
concur in that opinion. On the contrary, Mr. 
Justice Gray expressly announces his agree 
ment, not with the opinion of Mr. Justice 
Brown, but with that of Mr. Justice White, 
and the fact that the reasons contained in 
those opinions are different, ‘if not in con- 
flict,” is pointed out explicitly by Mr. Justice 
White to explain the necessity of his writ- 
ing a separate opinion. Asif to preclude any 
possibility of supposing that this evasion and 
misstatement were due to any inadvertence, 
the editors conclude with this emphatic state- 
ment: ‘‘ We have carefully re-examined the 
full official reports of the decisions in the sev- 


eral cases in the light of our correspondent’s 
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criticisms, and unhesitatingly reaffirm our orig- 
inal interpretation of these decisions.” The 
correspondent, being absent from the country 
at the time, did not see this reply for some 
months. When he did see it he wrote, on 
October 7, to the editors of the Outlook, care- 
fully pointing out that they had entirely failed 
to deny, or even to mention, his statement of 
Mr. Justice Brown's position, which, if true, 
was fatal to their contention, and that they 
liad also made a statement that was untrue as 
the basis of their alleged reply. The Outlook 


= nisi gives an opportunity, not only for 
| the calmer consideration of the matter by the 
parties involved, but also for the discovery of 
| fraud in obtaining the decree before any new 
| marriage has been contracted by either party. 
| There are very obvious advantages in decrees 
of this kind, and it is not easy to see any 
legitimate objection to them. Their intro- 
|duction into the practice for divorce cases 
| would mark a distinct improvement, and 
they ought to become a feature of divorce 
procedure in every state. 


did not publish this letter, and the correspond: | 


ent has never received any answer to it or ac- 
knowledgment of it. After waiting until No. 


vember 29, the correspondent wrote a personal | 
Jetter to Dr. Lyman Abbott, briefly but clearly | 


calling attention to the facts above stated. 


The Outlook and its editors therefore stand | 


in this situation: To meet the criticism that 
their editorial may mislead their readers as 
to the effect of the court’s decision, they not 
only dodge the critic’s real contention, but in 
an attempt to justify themselves they make an 
untrue statement of fact by saying that Justice 
This 
misstatement is the very foundation of their 
defense, and is made, as they allege, after the 
most careful examination of the matter. 


Brown agrees in Justice Gray's opinion, 


persistent silence after being twice notified, 


first by letter to the editors, and second by a} 


later personal letter to Dr. Lyman Abbott, 
seems to put them in an unenviable light. It 
seems impossible to get these matters to the 
knowledge of the readers of the Outlook 
through that publication, but to those who 
are accustomed to rely upon the Outlook for 
information these facts may be interesting. 


——— + -—- 


Divorce Decree Nisi. 


A recommendation of legislation to provide 


for decrees nisi in divorce cases, which will | 


not become absolute for a period of at least six 
months thereafter, is made by Governor Odell, 
of New York, in his recent message. Such 
legislation has also been recommended by the 
State Bar Association and the Bar Association 
of 11 City of New York Decre 


he es nisi are 


2pgland, and 
also in Louisiana and in Massachusetts. Not 
only for New York, but for every other state 
in which such decrees are not known, Gover- 
nor Odell’s 
tion. 


well known in the practice of 1 


recommendation deserves atten- 
Hasty divorce is in itself bad. A de- 


If | 


we still assume that it was unintentional, their | 


-<< ————— 


The New York Marriage Law. 


A mistaken idea as to the provisions of the 
new marriage law of New York seems to be 
quite prevalent. Some newspapers have dis 
cussed the matter as if a marriage solemnized 
by clergyman or magistrate, or entered into 
by written contract as provided by the statute, 
would be absolutely void if the certificate or 
contract were not filed within six months. 
It is true that the statute requires the clerk to 
file and enter such certificate or contract, if 
presented to him within six months, and also 
provides that such certificate or contract or 
entry, or a copy of either certified by the offi- 
| cer, is presumptive evidence of the marriage. 
It also provides that no marriage hereafter 
contracted in this article 
| provided shall be valid for any purpose what- 
jever.” These provisions seem to come far 
short of making the failure to file the certiti- 
| cate or contract within the six months’ period 
The 

provision that such certificate, contract, or 
|} entry shall be ** presumptive evidence of the 
| marriage,” is by no means equivalent to a 
| provision that such document shall be the 
only evidence of the marriage. The provision 
that a marriage shall not be valid if contracted 
‘‘otherwise than in this article provided” 
clearly refers to the mode or form of mar- 


‘*otherwise than 


operate as a forfeiture of the marriage. 


riage, and not to the subsequent and distinct 
That is 
to say, such filing is not a part of the con- 
tract 


act of filing the marriage document. 


It is not to be supposed that the courts 
would construe this statute so as to defeat a 
marriage properly solemnized or entered into 
by a duly acknowledged written contract, 

| merely because of any failure to file the docu. 
ment which evidenced the marriage,—at least 
if the original document is offered in evidence, 
or if there is other adequate proof that the 
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marriage had in fact been properly entered 
into according to the statutory mode, and 
that the is lost. But, of course, 
the courts would require very rigid proof of 
marriage by an alleged written contract if the 
contract were not produced and had not been 
filed. To hold that a marriage that was en- 
tirely valid for six months became void on 
the expiration of that time by failure to file 
and enter the certificate or contract would be 
inconceivably absurd. The idea that the loss 
of a marriage certificate before it is recorded 
would make it impossible to prove the mar 
finds support in the 
Unquestionably the certificate or 


document 


riage no reasonable 
statute, 
contract ought to be filed, but there is nothing 
in the statute which makes the document ora 
of it the only possible proof of the 


marriage. 


copy 


The wisdom of requiring a written contract 
for a marriage not solemnized by magistrate 
or clergyman is by no means unquestioned 
The claim is that it will protect innocent men, 
or their estates after death, from blackmail by 
evil women 
be to exempt licentious men from liability to 
women whom they have induced to live with 
in illicit The 


“An 


them 
to 
Libertines.” 


relations, 
entitled 


statute ought 


have been Act to Protect 
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A Human Exhibit. 


The tendency of editors to pass prompt and 
contident judgment on matters of which they 
know little is nothing new, but illustrations of 
In recent number of 
Harper's Weekly the editor summarily con- 


it are always new. a 
demns as a piece of degrading sensationalism 
the recently reported exhibition to a jury of a 
man stripped to the waist with pieces of court 
plaster upon him to show the places where a 
person had been shot. The editor says: ‘It 
is not imaginably a thing that would instruct 
or convince, though in a way it would enter- 
tain, the jury, and it is rather more like playing 
to the gallery in buman nature than reasoning 
to the guilt of the person accused but supposed 
innocent by the law. 


where nothing but such an object lesson could 
reach them, but we should doubt it.” The 
effect of such an exhibit is spoken of as a 
brutalizing of public feeling. 
ceptionally good illustration of an editor's 


But its chief effect will probably | chance of confusing a jury when dealing with 
y| : : 


Of course, the | 
jury may have been of that intellectual level 


This is an ex- | 


| Whether he had reached it or not. 
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evidently failed to understand. Without know- 
ing what the facts were in the particular case, 


it is to be assumed that the exhibit of a person 
with court plaster to show where shots took 
effect was for the purpose of giving the jury 


more exact and intelligible information as to 
the location of the wounds. If, for instance, 
there was a question whether the wounds were 
self-inflicted or not, witnesses might testify to 
their respective locations by giving measure- 


| ments from certain points on the person, but 


the jury might get little satisfactory knowledge 
respecting the possibility of a person’s shoot- 
ing himself in such places, Each juror might 
try to see whether he could hold a pistol so 
that it would reach a certain place, but he 
might not be able to tell within an inch or two 
The exhibit 
before his eyes of a person on whom the exact 


spot is located might convince his mind ina 


moment sé that no elaborate and ingenious 
argument of counsel could afterwards shake 


The 


his certain knowledge on that question, 


| ingenuity of counsel would have a far better 


measurements of distances and inferences 
Actual demonstration, in other 
words, is much more certain and safe in many 


instances than mere descriptions given by wit- 


therefrom. 


nesses. This truth has been recognized by the 


courts in numerous instances, For instance, 


}in People v. Searcey (Cal.) 41 L. R. A. 157, a 


box of sand containing impressions of shoe 
tracks was admitted in connection with evi- 
dence that they were made with the shoes of 
the person accused, and that they were identi- 
cal with those found in sand upon a desert, 
where it was pertinent to prove that the tracks 
in the desert were made by him. In Leonard 
v. Southern Pac. Co. (Or.) 15 L. R. A. 221, it 
was held proper to produce a wheel and cross 
pieces of railroad rails in order to demonstrate 
to the jury that the wheel, rolling on one rail, 
could not strike the lower flange of the other 


rail. Many other similar instances can be 


cited to show that something in the nature of 


a demonstration is regarded by the courts in 
many instances as better proof than mere ver- 
bal descriptions given by witnesses. To dis- 
pose somewhat contemptuously, as Harper's 
Weekly does, of an exhibition of this kind on 
the theory that it is a mere sensational and 
brutalizing exhibition made, not to enlighten 
the jury, but to play upon their ignorance or 
to prejudice them, reflects upon the critic 


rather smart comment on something which he | rather than the court, 
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McKinley's Doctors. 


The claim that the government ought to pay 
a large sum of money to the doctors who were 
in attendance upon President McKinley at the 
time of his death has been made with consid 
One 
physicians, as reported by the press, has talked 


erable earnestness, or more of these 
somewhat volubly about the justice of the 
claim, as if the government were under a 
strong moral, if not legal, obligation to pay 
the demand. It 


there is not the slightest shadow of reason for 


is, of course, obvious that 


asserting any legal obligation, and there is lit- | 
tle more to support a moral obligation. 

The chief reason advanced in favor of an | 
alleged moral obligation is that the physicians 
are entitled to so great a sum of money that 
the estate of the deceased President ought not 
to be subjected to its payment, and therefore 
the government ought to pay it. 
tended that in taking charge of the case under 
circumstances which focused the attention of | 
the whole people upon them they ran the risk | 


It is con- 


of great injury to their reputation in case they 
were unsuccessful, and therefore ought to have | 
compensation in proportion to the risk. But, 
on the other hand, the opportunity to gain 
great prominence and reputation in case of 
success would induce any skilful physician to 
accept the responsibility, and be glad to do it. | 
It does not appear that any of these physicians | 
were reluctant to take the case. It may well be 
doubted if there is one of. them that would not | 
have been glad to take the case without any 
compensation whatever, not merely from pa- | 
triotic motives, but for the advancement of his | 
own professional interests. 

There can be only one respectable reason for 
the payment of these physicians by the gov- 
ernment. That is to relieve Mrs. McKinley | 
from any burden or anxiety with respect to 
their claim. That is to say, the obligation, if 
any, is solely toward her, and not at all toward 
the physicians, 

The amount to which the physicians in | 
this case are entitled is a question on which 
There is 
nothing in the result of their work to entitle | 
them to any extraordinary sum. The Presi- | 
dent's death may not have been due to their 
fault, but it be that they 
were lumentably ignorant of his condition 
until a short time before he died, Their bul 
letins had given the country reason to believe, | 


opinions will differ very widely. 


cannot denied 


and incontestably showed their own belief 


that the President was on the high road to | 


| original 
| the reprint 
| paging 


COMMENT. 


On their assurances the Vice Presi- 
members of the cabinet had dis- 
persed in the confident belief that the Presi 
dent was nearly, if not quite, out of danger. 
If it were possible that the fatal work was 
on secretly in the President's 
wounded body that physicians of proper 
skill could not detect it, they ought at least 
to have of that possibility. That 
they erred in supposing that the President 
was well enough to take solid food also seems 
to beclear. The best that can be said of them on 
this point seems to be that this error did not 
contribute to the fatal result. Sut in any 
view of the case there is no escape from the 


recovery. 


dent and 


going so 


known 


conclusion that for a considerable period they 


| were completely deceived by the President’s 
; apparent improvement, and entirely ignorant 
| of the fatal processes that were at work and 


rapidly bringing him nearer to death. Under 


| . : . 
| these circumstances, while it may be proper 
| for the government to appropriate a moderate 


sum of money to compensate these physicians, 


|in order to relieve Mrs. McKinley from any 
| liability to them, it would seem most becom- 


ing to them to be very modest in their claims. 


~ > - 


North Carolina Reports. 


All users of North Carolina Reports should 


| take notice of the recent authorized reprint 
| of those reports, and of a rule of the supreme 


court that the reports shall be cited no longer 


| by the name of the reporter, but by the num- 


ber of the volume. Volume 1, including 1 
and 2 Martin and Taylor & Conf., and also 


| volume 20, including 3 and 4 Dev. & Bat. 
| Law, 


are entirely Without any 
paging to correspond with the 
All the other volumes of 
give marginal pagings for the 
of the original reports. The late 
volumes of the North Carolina reports con 


repaged 
marginal 
reports. 


tain the rule of court and a table showing the 
contents of the new volumes and the proper 


| citations, 
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tracts with stipulations referring thereto: 
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generally: «LL. 
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LV.) other misce 
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by the ele- 
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nants in leases; 
by carriers ; 
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office hours 
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Fences; prescriptive right to maintain 
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Hichways; prescriptive right to obstruct «89) 

Insurance; wife’s right to insure life of her 
husband :--(L.) Scope of note; (IL) the right 
at common law; (ILL) the right under stat- 
utes: 
utes; ()) their purpose, construction, and 
effect: (D 
ercditors of the husband ; 


a) the substance and design of stat- 
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Sit 
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ments in case of lease 


ele- 
675 
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mencement of tenancy:—(1.) In general; 
(II.) title derived from judicial sale during 
tenancy; (ILL.) title derived from tax sal 
auring tenancy a 
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Liens. 


Mines; rights under tunnel-site locations: 
(l.) Statutory authority for tunnel-site 
eations; (I1.) precedence as between tunnel 

locator; (IIT.) extent 

of tunnel! locator’s right to veins discovered 
in tunnel; ([V.) necessity of following up 
discovery in tunnel by location on surtace ; 
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| Among the New Decisions. 


Action. 
See REMOVAL oF CAUSES, 


Adverse Possession. 
| . - . “eo . 
A claim of title, or specific intent to make 
ithe land his held in Carney et. 
| Hennessey (Conn.) 53 L. R. A. 699, not to be 


own, is 
| necessary to perfect the title of one in adverse 
| possession of real estate for the statutory 
period. 

Entering into possession of a portion of a 
cemetery lot, and erecting a substantial iron 
fence, so as to divide the part soclaimed from 
the remainder of the lot, is held, in Roumillot 
v. Gardner (Ga.) 53 L. R. A. 729, to be, as to 
that peculiar churacter of property, an act 


CASE AND COMMENT. 
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showing adverse possession, of a public na- 
ture, which amounts to an actual ouster of 
others claiming to be tenants in common with 
the possessor. 

A landowner for whose benefit a railroad 
company has constructed and maintained a 
crossing over its track, who, for more than 
fifteen years uses such crossing in passing from 
one part of her farm to another, is held, in 
Atchison, T. & S. F. R. Co. ». Conlon (Kan.) 
53 L. R. A. 781, not to acquire thereby a pre 


scriptive right to the same, but to be a mere | 


licensee. 


Attorneys. 
Sce CHAMPERTY. 


Bailment. 
See WAREHOUSEMEN, 


Bankruptcy. 


A debt arising from the sale and collection 
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A mere general limitation as to value, ex- 
pressed in a bill of lading, and amounting to 
no more than an “‘ arbitrary preadjustment of 
the measure of damages,” although the ship- 
| per assents in writing to the terms of the 
document, is held, in Central of Georgia R. 
| Co. v. Murphey & Hunt (Ga.) 53 L. R. A. 
720, not to exempt a negligent carrier from 
liability for the true value. 
| 


Champerty. 


| 





A stipulation in a contract between attor- 
|neys and client, for the payment by the 
attorneys of the costs of the litigation, is 
| held, in Re Evans (Utah) 53 L. R. A. 952, to 
| be against public policy, champertous, illegal, 
| and void, 


Charities. 


| A legacy to the “ board of Managers of the 


of the proceeds of property conditionally sold | Foreign Missionary Society of the Methodist 
to the vendor with retention of title until the | Episcopal Church” for the education of girls 
payments were made as required by the con-| in India, no body of that name being in ex- 


tract is held, in Bryant v. Kinyon (Mich.) 53 
L. R. A. 801, not to be within the provision of 
the bankruptcy act excepting from the opera- | 
tion of the discharge debts created by fraud | 
while acting as an officer ‘‘or in any fidu- | 
ciary capacity.” 


Banks. 


Suspension of a bank, followed by the ap- | 
pointment of a temporary receiver, is held, in 
Patten 7. American Nat. Bank (Colo.) 53 L. R. 
A. 693, not of itself to mature the deposit ac- | 
counts within the meaning of a statute allow- 
ing interest on accounts from the date when 
they become due, but demand is held to be 
necessary for that purpose. 





Carriers. 


The reasonable exercise of care to protect 
the baggage of a sleeping passenger is held, 
in Cooney v. Pullman Palace Car Co. (Ala.) 
53 L. R. A. 690, not to be shown, where the 
company allows a number of passengers to 
leave the car with baggage in their bands, 
without paying any attention as to whose it 
is, and an employee is present who knows the 
baggage of the sleeping passenger, and by 
attention might prevent its removal from the 
car by a stranger. 


CASE AND 


i} See also MUNICIPAL 


istence, is held, in Woman's Foreign Mission- 
ary Society 7. Mitchell (Md.) 53 L. R. A. 711, 
to be properly paid to the Woman’s Foreign 
Missionary Society of said church, that being 
the only foreign missionary society in the 


| Methodist Church that is engaged in the par- 


ticular work to which the legacy is devoted. 


Constitutional Law. 


CoRPORATIONS ; Mo- 


NOPOLY; Poor. 


A statute of the legislature providing for 
the establishment of a board of police com- 
missioners in cities of a certain class, and the 


|appointment thereby of all police officers, is 


held, in O'Connor v. Fond du Lac (Wis.) 53 
L. R. A. 831, to be in violation of a constitu- 
tional provision that such officers, when not 
specifically provided for by the Constitution, 
shall be elected by the voters, or appointed 
by such city authorities as the legislature shall 
designate. 

A statute for the government of cities based 
upon classification is held, in Com. ez rel. El- 
kin » Moir (Pa.) 53 L. R. A. 837, not to be 
unconstitutional as local or special, although 
it was intended, and the classification made, 
so as to apply to only a limited number of ex- 
isting cities. 


COMMENT. 
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Corporations. 


The fact that the principal debtor does not 
join in signing the note is held, in Hoffman ¢. 

The transfer, by a corporation, of stock held Habighorst (Or.) 53 L. R. A. 908, not to take 
in trust, on the signature of the trustee, with-| the case out of the rule that parol evidence is 
out any inquiry for the cestui que trust, or for | admissible to show that signers of a note did 
his assent to the transfer, is held, in Geyser-| so, with knowledge of the payee, as sureties, 
Marion Gold Min. Co. v. Stark (C. C. A. 8th 


C.) 53 L. R. A. 684, to constitute actionable 
negligence. 

The purchase by the vendor, at a public 
auction sale, of a yacht, made after the vendee 
has refused to comply with his contract of 
purchase, is held, in Ackerman o. Rubens (N. 
Y.) 53 L. R. A. 867, not to prevent the price 
at Which the property was struck off from be 
ing taken as the basis for assessing the damages 
for the breach, where the sale was duly adver- 
tised and made upon notice to the vendee. 


Death. 


The injury to a parent by the negligent 
killing of his son who is under contract to 
support him, thereby preventing performance 
of the contract, is held, in Brink v. Wabash R. 
Co. (Mo.) 53 L. R. A. 811, to be too remote to 
form a basis for recovery on behalf of the pa- 
rent in the absence of wilful intent to injure 
the parent. 


Descent and Distribution. 


In the distribution of the estate of an intes 
tate, a first cousin of the half blood on the 


53 L. R. A. 728, to take the estate in preference | 


to a second cousin of the whole blood. 


Dower. 


A sale by a man of the undivided interest 
which he holds in common in a tract of land, 
followed by a partition by the tenants in com- 
mon, is held, in Gaffney cv. Jefferies (S. C.) 53 
L. R.A 


his wife, who did nct join in the deed. 


Evidence. 


Sanity of an accused being presumed, it is | 


held, in Maas 7, Oklahoma (Okla.) 53 L. R. A. 
814, that he has the burden, in the first instance, 
to offer proof sufficient to raise a reasonable 
doubt on the question, and thereupon the pros- 
ecution must establish his sanity beyond a 
reasonable doubt. 


. 918, not to bar the dower rights of | 


Factors, 


In the absence of instructions or usage to 
| the contrary, a factor is held, in M. M. Walker 

| Co. 2. Dubuque Food & Produce Co. (lowa) 
53 L. R. A. 775, to have power to sell the goods 
of his principal upon a reasonable credit, pro- 
vided he exercises due care with respect to the 
responsibility of the purchaser and the collec- 
tion of the price. 


Fraud. 


Liability for deceit on the part of a land- 
owner making false representations as to quan- 
tity in the tract, on which a purchaser relies 
to his injury, is held, in Boddy v. Henry (Lowa) 
53 L. R. A. 769, not to be properly predicated 
upon the fact that, from the means of knowl- 
edge accessible to him, he might have known 
the statements to be false, if he in fact believed 
them to be true. 


Infants, 


The custody of a child is held, in Stapleton 





|e. Poynter (Ky.) 53 L. R. A. 784, to be prop- 
maternal side, is held, in Ector v. Grant (Ga.) 


erly taken from its grandparent and given to 
| its father, when the latter is of moral habits, 
and reasonably able to insure the child from 
want and positive distress, although the grand- 
parent possesses fortune, character, kindliness, 
and affection for the child, and the child pre- 
fers to remain with the grandparent. 


Insurance, 

A policy containing a clause making it in- 
contestable after two vears from date of issue 
is held, in Murray 2. State Mutual Life Assur. 
Co. (R. 1.) 538 L. R. A. 742, 
able after that time, even for false and fraud- 
ulent answers in the application. 

An insurance company is held in Metropoli- 
tan L. Ins. Co, 2. Smith (Ky.) 53 L. R. A. 817, 
to be liable to a husband for the amount of 
premiums received by it from his wife for 
insurance on his life, where the policy was 
taken without his knowledge, and the money 


not to be contest- 
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was paid by ber out of funds with which he 
had provided her for household expenses. 


Intoxicating Liquors, 


A person managing or controlling a public 
place of amusement to which he invites the 
public, in payment of an admission fee, who 
sells intoxicating liquor to one in attendance 
at such place, and thereby renders him drunk 
and disorderiy, well knowing that when in 
that condition he is liable to commit assaults 
upon others, is held, in Mastad ¢. Swedish 
(Minn. ) L. R. A. 803, to be 
bound to exercise reasonable care to protect 


3rethren 53 


his other patrons from such assaults, and 
to be liable in damages for failure to do so, 
at the suit of one assaulted. 

Forfeiture of a liquor-tax certificate for 
criminal acts is held, in Re Peck (N. Y.) 53 
L. R. A. 888, not to be legally authorized by 
legislation, upon failure of the holder 
Jeny under oath the allegations of the peti- 
tion, without any proof of the commission 
of the acts constituting the offense. 


Judgment, 


A grantee of a judgment debtor is held, in | 


Wright rv. Ryland (Md.) 53 L. R. A. 702, to 
hold the property free from the lien of the 
original judgment after a judgment of fiat is 
obtained in a scire facias thereon, although 
such grantee is free from any lien of the 
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|® dangerous condition and does not inform 
| the tenant of such defects, is held, in Moore 
|v. Parker (Kan.) 53 L. R. A. 778, to be liable 
for an injury thereby occasioned to the tenant 
or a member of his family. 

| A tenant not under any duty or obligation 
to pay taxes on rented land is held, in Smith 
|v. Newman (Kan.) 53 L. R. A. 934, to have a 
right to purchase the land at tax sale, and 
thus acquire the adverse title, as against bis 
former landlord. 


Limitation of Actions. 


That money is obtained by fraud is held, in 
| Smith zw Blachley (Pa.) 53 L. R. A. 849, not 
| to prevent the running of the statute of Jimi- 
| tations, against an action to recover it back, 
|from the consummation of the transaction, 

unless investigation is prevented by affirma- 
| tive efforts on the part of the wrongdoer, 


| 
to 


Malicious Prosecution. 

| A termination of a prosecution for obtain- 
|ing money by false pretenses, in favor of 
| defendant, which will support an action for 
| malicious prosecution, is held, in Craig », 
| Ginn (Del.) 53 L. R. A. 715, not to be effected 


by his discharge, 


secured by an agreement by 
| which defendant, who insists on a postpone- 
| ment which is objected to by plaintiff, agrees 
| to pay the amount found due by his accounts, 
!and half the costs. 


new judgment because he was not made a} 


party tu the scire facias. 


Judicial Sales. 


A purchase for full value from the mort 
gagee, who purchased at forcelosure sale under 
a purchase-money mortgage, made without col 
lusion, is held, in Kulimann ¢, Cox (N. Y.) 53 
L. R. A. 884, to give a man a good title, to the 
exclusion of his minor children, to property to 
the equity of redemption of which his wife 
died seised leaving surviving her the husband 
and children, where none of the survivors 
were able to pay the accrued interest to avoid 


the sale, and the value of the property did | 


not exceed the amount of the judgment. 


Landlord and Tenant. 


A landlord, though not an insurer of 
safety of the premises which he is about to 
let, who knows that they are defective and in 


the 


Master and Servant. 


The rule that where an employee under an 
{entire contract wrongfully terminates it he 
| cannot recover thereon for services rendered 

up to the time of such termination, is held, in 
Hildebrand v. American Fine Art Co. (Wis.) 
53 L. R. A. 826, not to apply where such a 
contract has been terminated by the employer 
for cause, 

An assault committed by an overseer upon 
| an infant employee is held, in Lamb 2, Litt- 
jmann (N. C.) 53 L. R. A. 852, to render the 
|master liable, where, by conduct extending 
over a period of years, the overseer has estab- 
lished a reputation for being high tempered 
‘and cruel to children and other help and 
| therefore incompetent for the position in 

which he is placed. 

A contractor's employee is held, in Finn x 
Cassidy (N. Y.) 53 L. R. A. 
jsume the risk of the service, and not to be 


877, not to as 
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guilty of contributory negligence, as matter 


of law, in obeying the contractor’s order to 


go into a narrow trench which has been run 
under the foundation of a chimney, where he 
is unacquainted with the actual perils of the 
situation, and no perils are visible. 


Mines. 
Ar underground discovery of mineral 
through a tunnel not claimed under the tun 
nel site act of Congress, or a vein, the apex of 


which is calculated from its dip, but which | 


has never been opened on the surface or shown 
by actual working to have its apex within the 
limits of the claim as staked, is held, in 
srewster vo. Shoemaker (Colo.) 53 L. R. A 
793, to be sufficient to sustain a surface loca 
tion of a mining claim 


Monopoly, 


A statutory limitation of the use of low-teSt 


petroleum products for illuminating purposes | 


to the apparatus of one maker, where there is 
other apparatus on the market which is equally 
safe, is held, in State . Santee (Lowa) 53 L. 


same terms shall not equally belong to all 
citizens. 


Mortgage. 


See JupIcrIaAL SALEs. 


Municipal Corporations. 


An ordinance requiring all dogs to be 
securely muzzled, and declaring any dog 


found running at large without a muzzle to | 


be a nuisance, and that it shall be the duty of 
the marsha! and policemen to kill such dog, 
is held, in Walker v. Towle (Ind.) 53 L. R. A. 
749, to be a valid exercise of the power to 
enact ordinances for the protection of life, 
health, and property, granted by statute. 

The building of a step in a sidewalk is held, 
in Teagar v. Flemingsburg (Ky.) 53 L. R. A. 
791, not to be of itself such negligence as will 
make the municipality liable for injuries to a 
pedestrian caused thereby. 

A joint liability against the owner of prop- 
erty abutting on astreet, and the municipality, 
is held, in Reedy v. St. Louis Brewing Asso- 
ciation (Mo.) 53 L. R. A. 805, to exist where 
he negligently suffers rainwater to be dis 
charged from defective pipes on his roof, so 
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that it freezes and forms a dangerous condi- 
tion of the sidewalk, which is permitted to 
remain for an unnecessary period, until a 
passer-by falls and is injured. 


Negligence, 
See also MunicrpaAL CORPORATIONS 


A parent who permits his child to have pos 


session of a deadly weapon when from youth 
| or mental weakness, or from the use of intox 
icants, he is incompetent to be intrusted with 


it, and the parent knows the danger, or 


in the exercise of reasonable care should know 


it, is held, in Meers x. McDowell (Ky.) 53 L. 


| R. A. 789, to be liable for injuries inflicted 
| upon other persons by the child’s discharge of 
| the gun. 


Nuisance, 


The right to conduct water from a roof 
across a sidewalk in such a way that it freezes 
and renders the walk dangerous to public 
travel, thereby creating a public nuisance, is 
held, in Leahan vr. Cochrane (Mass.) 53 L. R. 


a unt : ae | A. 891, not to be acquired by prescription. 
R. A. 763, to be in violation of a constitutional | 5 1 yi f 


prohibition against the granting to any citizen 
of privileges or immunities which upon the | 


A suit by a private individual for private 
injuries inflicted upon him by the maintenance 
of a public nuisance is held, in Charnley ¢. 
Shawano Water Power & R. I. Co. (Wis.) 53 


| L. R. A. 895, to be barred by lapse of time. 


Parent and Child, 
See NEGLIGENCE. 


Partnership. 


An undertaking by two lawyers not general 
partners in the practice of the law, toconduct 
litigation for a client, followed for a time by 
equal division of the compensation paid for 
the services, is-held, in Willis v. Crawford 
(Or.) 53 L. R. A. 904, not to render them spe- 
cial partners so as to give equity jurisdiction of 
a suit for an accounting in case one of them 
subsequently receives and retains the greater 
share of such compensation. 

Partition. 
See Dower. 


Pledge. 


The sale of a note held as collateral to an- 
other, without notice to the maker of the prin- 
cipal note, is held, in Moses 2. Grainger 
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(Tenn.) 53 L. R. A. 857, to be il'egal when 
made four years after the principal note has 
matured. and when it has been reduced toa 
small part of its original amount, although 
the contract of pledge expressly provides that 
in case of default the collateral may be sold 
without notice. 


Poor. 


A statute imposing the duty of providing 
support and maintenance for indigent rela- 
tives in such manner and proportion as the 
court shall judge just and reasonable is held, 
in Condon cv. Pomroy-Grace(Conn.) 53 L. R. A. 
696, not to change the moral duty of support 
into an absolute legal obligation, such obliga- 
tion not being complete until the court has 
found the necessity for the aid, the ability to 
aid, and prescribed to what extent aid shall 
be furnished. 

The constitutional provision for due process 
of law is held, in Church v, South Kingstown 
(R. I.) 53 L. R. A. 739, to be violated by a 


statutory provision for charging a town wich | 


the maintenance of a pauper upon report of a 
commission the members of which are not re- 
quired to take an oath, or authorized to admin- 
ister oaths to witnesses eppearing before them, 
or to render any judgment in proceedings 


brought before them, and whose report is} 


acted upon by the court without independent 
investigation, 


Railroads, 
See also ADVERSE PossEssIon. 

A statute requiring railroad companies to 
fence their right of way where the same is 
contiguous to private property is held, in 
Johnson vt, Oregon Short Line R. Co. (Id.) 53 
L. R. A. 744, to be a valid police regulation, 
adopted for the benefit of the general public, 
and not for the sole benefit of adjoining or 
contiguous landowners, 

A railroad company is held, in Mason e. 


Southern R. Co. (S. C.) 53 L. R. A. 918, to be | 


liable for causing the death of an infant upon 
its track, if the direct and proximate cause of 
the accident was negligence in failing to keep 
a reasonable lookout, and to discover the child 
in time to prevent the injury. 


Receivers, 


A common-law receiver of leasehold prop- 


erty is held, in Stokes 7, Hoffman House (N. | 
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Y.) 53 L.’R. A. 870, not to be liable for rents 
accruing while he is in possession of the prop- 
erty, since he acquires no title to the property, 
| but mere possession as an officer of the court. 


Removal of Causes, 


In an action removed by defendant to a 
Federal court it is held, in Hooper o. Atlanta 
K. & N. R. Co. (Tenn.) 53 L, R. A. $31, that 
the complainant may take a voluntary non- 
suit, and begin another action in the state court 





for a less sum than will entitle defendant to 
removal. 


State Institutions. 


Injuries caused to a prison guard by a defect- 
ive ladder which he was compelled to use by 
the officers in charge of the state prison are held, 

| in Moody 2. State’s Prison of North Carolina 
|(N. C.) 53 L. R. A. 855, not to render the state 


| liable, since the state prison is a mere agent of 
the state in the administration of its govern- 
| ment, 


Taxes, 


| Exemption from ad valorem taxation is held, 
}in Knoxville & O. R. Co. z. Harris (Tenn.) 58 
|L. R. A, 921, not to include exemption from 
| privilege taxation. 





Telegraph. 


a storm has made the wires work badly is held, 
in Coit o. Western Union Teleg. Co. (Cal.) 
53 L, R. A. 678, not to be gross negligence, if, 

when it is actually sent, the wires are in good 
| working order, and the statute requires the 
| forwarding of messages at the earliest prac- 
ticable moment. 


| Transmission of a telegram at a time when 
Se 


An agent of a telegraph company in charge 


| of an office at which a message is tendered for 
transmission is held, in Sweet v. Postal Tele- 
| graph-Cable Co. (R. I.) 53 L. R. A. 732, not to 
be bound to know the time of closing of the 
| terminal office, so as to charge the company 


with negligence in case’the message is received 
after such oflice is closed. 
| 


Trusts. 








The vesting of a title to real property of a 
| married woman in her husband at her death, 
| because of his refusal to procure someone to 
draw her will, by which she wished to devise 
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! 
the lands to third persons, is held, in Ransdel 
e. Moore (Ind.) 53 L. R. A. 753, to be a sufli- 
cient consideration for his promise to hold it | 
in trust for them, so that they may enforce the | 
promise, 


Warehousemen. 


The destruction by an incendiary fire of 
wheat stored in a warehouse under a contract 
calling for its redelivery ‘* damage by the ele- 
ments excepted” is held in Pope c. Farmers’ 
Union & Milling Co. (Cal.) 53 L. R. A. 673, 
not to excuse the warebouseman from his ob- 
ligation. | 


Waters. 


The right to navigate a stream is held, in 
Smith », Atkins (Ky.) 53 L. R. A. 790, not to 
include the right to use the banks in aid of | 
navigation, and to fasten booms to trees grow- 
ing thereon. 
ee 
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habeas corpus for a horse, and who triumph 
ant!y answered the contention that he had no 


| power to do it by pointing to the fact that he 


had done it. 
A Vanigty or Drrenses.—A Kentucky 
torney sends a certified copy of the follow- 


nt 

ing opinion of Judge Toney of the Jefferson 

Circuit Court 
“This case c out 


mes on demurrer to the 


petition. The plaintiff alleges in his petition 

it ‘the defendant employed him in July, 
1901, to scatter and sprinkle paris green on 
his potato vines to kill lady bugs, without 
warning plaintiff that the paris green mixture 
that the weather hot, 


and that he, the said plaintiff, left his clothes 


Was poisonous ; was 


}open, and that the flesh of the exposed por- 


tions of his coming in contact with 


said paris green, was poisoned, and that 


person 


he 


was thereby made sore and caused to suffer 


all 
through the gross carelessness and negligence 
of defendant in fai 


for many weeks in body and mind, ete 


ing to give him notice that 
the said paris grecn mixture was poisonous, 


te’ 


‘*The demurrer must be sustained for the 


following reasons 

1. ‘* The plaintiff had no right in foro con- 
fentiv or tn foro externo, to make an indecent 
exposure of his person while engaged in kill- 
ing lady bugs ; 

2. ‘*The defendant exceeded the scope of 
his employment in sprinkling paris green else 
where than on the potato vines, as his special 
and exclusive agency was to kill lady bugs 
basking in the shade of said potato vines 


3. ‘The plaintiff's act in allowing the de 
fendant’s paris green to come in contact with 
his flesh, instead of with the flesh of the lady 
I 


uUugS 


was unauthorized and ultra vires, 

4, ‘* The mental and physical suffering of 
which the plaintiff complains was the result 
of his own wrong in misapplying the defend 
ant’s paris green to purposes other than those 
for which he was employed to apply it; and, 
besides, is damnum absque injuria; 

5. ** The plaintiff in opening his clothes 
and exposing himself to the lady bugs and the 
guilty of contributory negli 
gence ; 


6. ‘*The plaintiff knew as well as the de 


fendant that paris green was poisonous, and 
tioned the power ¢ { ice of 


of 


existence of the power is here demonstrated, | brought in his name, but by a committee ap 


the 


trovet 


peace to|if he did not know that paris green was a 


ssiie 4 Warrant In a ise 


but the] poison, then this suit should not bave been 


as in the case of another justice who issued a | pointed to represent him.” 
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